Highly esteemed Budapest Prosecutor’s Office,

On basis of Section 318 of Act IV of 1978 on the Criminal Code on Fraud as well as Section 374 of Act C of 2012 on the Criminal Code we file a criminal report against unknown perpetrator upon the suspicion of economic fraud in the subject of misleading and causing losses to debtors in the course of granting foreign currency-based loans. 

In relation to foreign currency-based loans imposing the difference in foreign exchange rates on debtors, charging transaction interest on foreign exchange rate differences and other financial burdens are against the law. The Curia has included it in a resolution for the uniformity of the law, that on basis of Section 231 of the Hungarian Civil Code the parties, the bank and the debtor paid a cash debt determined in foreign exchange upon the loan agreement.

Section 231. (1) A cash debt shall, unless otherwise stipulated, be repaid in the currency prevailing at the place of performance.

(2) A debt specified in a different currency or in gold shall be converted on the basis of the exchange rate (price) prevailing at the place and time of payment.

Section 231 of the Hungarian Civil Code is not about specifying a cash debt in a different currency, but upon what foreign exchange rate a debt defined in a different currency should be converted and repaid. It does not provide for that the amount of the cash debt should be determined considering the exchange rate of the currency prevailing at the place and time of payment as compared to another currency.

Highly esteemed Prosecutor’s Office,

The financial institutions applied this provision of the law inversely, abusing it.

The key proof for the fact that the HUF amount made available was the rendered cash loan itself is that the title “loan disbursement” was indicated in the loan disbursement document.

The financial institutions calculated foreign exchange from Hungarian forints, and then Hungarian forints from foreign exchange again, this is why in several cases the loan agreements concluded on high amounts of debt e.g. for purchase of flat for 20-25 years as repayment period may include such amounts of loan indicated in foreign currency the figure of which end with centime. The contract does not verify the fulfilment of the service to grant cash loan assumed by the bank, as the contract was concluded prior to making the loan amount available and it is not an accounting document, the signing of the contract in itself does not mean and does not ensure the fulfilment of the service to the debtor. 

As a consequence, it may not serve as basis for entering cash debt in the accounting books and for claiming it from the debtor. The Curia’s statement that a debt has incurred to the debtor arising from the contract is not correct, since for lack of a document proving the fulfilment no debt amount may be claimed from the debtor, and furthermore the contract proves not that the loan amount has been made available, but serves as legal basis for the creditor to make the loan amount available. 

No debt amount arises from the loan agreement even for the bank, since based on the loan agreement cash may be made available or handed over by the creditor to the debtor without any preliminary performance exclusively under the legal title of loan, and the debtor’s debt, its repayment obligation arises from this, but only after the disbursement. The creditor provides the amount of cash not by virtue of debt, as provably he did not receive anything in return, but he provides the money, under the legal title of loan, since if he handed over the amount in exchange for a debt, then no counter-debt would arise therefrom to the recipient, considering that the repayment of a cash debt never creates repayment obligation to the beneficiary, but at the same time  repayment obligation arose to the debtors.

The Curia has based the statement that “the parties have repaid cash debt to each other” upon Section 231 of the Hungarian Civil Code, as Section 231 of the Civil Code can be applicable only in this case. However, one may not disregard from the moment when cash debt arises from a loan agreement, since the answer to this question is exactly in Act CXXVII of 2007 on value added tax. Although it is generally known that the activity of credit lending and granting money loans is free from value added tax and consequently also from the invoicing obligation, but only in case the document verifying the FULFILMENT OF THE DEAL is ensured, which is recogised as an accounting document under the provisions of the accounting act. 

Act on Value Added Tax - Exemption from Invoicing Obligation:

Section 165 (1) The taxable person shall be exempted from the invoicing obligation if: 

a) the supply of goods or services to which the invoice pertains is exempt in accordance with Subsection (1) of Section 85 and Subsection (1) of Section 86, however, the taxable person is required to ensure that a document is issued in proof of the transaction that is recognised as an accounting document according to the Accounting Act.
The bank has exclusively money loan granting obligation arising from the contract, but has no cash debt, true enough, the subject of the contract is granting money loan, which is definitely affected by Section 523 of the Civil Code stating that “the financial institution or another creditor is obliged to place a well-defined amount of money at the debtor’s disposal,”.

The financial institutions had all the legal possibilities to provide the loan amount in a legal way, in another currency, but they are unable to prove this by any document whatsoever, as Section 231 of the Civil Code does not include provision that the bank’s service obligation, the granting of money loan itself should be redeemed, that the amount of the cash debt itself should be determined considering the exchange rate of the currency prevailing at the place and date of payment as compared to another currency. Furthermore Section 231 of the Civil Code does not provide for transaction interest either, such is regulated exclusively by Section 523 of the Civil Code as follows:
Section 523 (1) of the Civil Code: By concluding loan contracts, financial institutions or other creditors shall be obliged to place a certain amount of money at the disposal of a debtor, and debtors shall be obliged to repay loans in accordance with the contract.

(2) Unless otherwise provided by legal regulation, debtors shall pay interest if the creditor is a financial institution.

Financial institutions can verify the fulfilment of their loan granting obligation arising from the contract exclusively by means of a financial document, bank account statement certifying the loan disbursement which financial documents certify the provision of HUF amount, indicating the legal title of loan disbursement.
The fulfilment of the money loan granting service is verified exclusively by the bank statement proving the provision of the loan amount.

Therefore claiming repayment of a cash debt is possible exclusively on basis of this document from the obligor as proved by the document.

In view of this claim by virtue of foreign currency loan is based upon a pretended economic activity.

Based on the above the foreign currency loan included in the contract cannot be enforced against the Debtor, as it is not supported by invoices, other documents proving services, activities, the  counter-value whereof would be a foreign currency amount as per the document certifying the fulfilment of the deal.

However, provision of the HUF amount is verified by means of the accounting document corresponding to the accounting act, i.e. by means of a statement of account which serves at the same time as an invoice indicating the legal title of loan disbursement, as stipulated in the act on value added tax. However, if this HUF amount had been credited as a consequence of repaying a money loan, as it was stated by the Curia, then the legal title “loan disbursement” might not have been indicated on the bank statement, in view that under the accounting act “the data to be entered in the accounting records concerning the given economic transaction (event) as well as those stipulated in other provisions of law must be indicated FULLY IN ACCORDANCE WITH THE FACTS”. 

Accounting Act

Section 165

(1) All economic transactions and events which change the inventories or composition of assets, or the sources thereof shall be documented (recorded). The data of all documents reflecting the process of economic transactions (events) shall be entered in the bookkeeping records. 

(2) Figures may only be entered in the accounting (bookkeeping) records on the basis of documents duly drafted. A document shall be deemed duly drafted, if it contains the data to be entered in the course of bookkeeping, and prescribed by other provisions of law, which are related to the economic transaction (event) concerned, fully in accordance with the facts; if it satisfies the general formal and content requisites of accounting documents; and - in the case of any errors - it has been corrected in accordance with the relevant regulations.
Highly esteemed Prosecutor’s Office,

To summarize the above:

The financial institutions entered the foreign currency claims in the accounting books in a fictive way, illegally, ignoring the document verifying the fulfilment of the transaction and thereupon the whole of their exchange rate income was generated illegally, and they indicated these as if they rightfully obtained the principal amount that prevailed at the time of loan disbursement, while actually they earned exchange rate difference, the relative interests and other burdens without legal ground, without rendering service, and actual performance, pursuing pretended economic activity, to the debit of the debtor. 

The creditors and the Curia regard the charged foreign currency claims as rightful with reference to Section 231 (2) of the Civil Code, while Section 231 of the Civil Code is not about defining a cash debt in another currency, but it concerns upon what exchange rate a debt defined in another currency must be converted and paid. This provision of law does not include such a stipulation that the amount of cash debt itself should be determined taking into account the current exchange rate of the currency prevailing at the place and date of payment as compared to another currency.

We attach a copy of the loan agreement and the statement of account on the loan disbursement as proofs for the pretended economic activity to the criminal report.

We kindly request the highly esteemed Prosecutor’s Office to carry out a full and thorough investigation with the consideration of the above, not circumventing the provisions of law we have quoted and the evidences available, as according to our experiences regarding our earlier criminal reports the prosecutor’s offices omitted, and failed to examine and did not even react to the important points which supported the whole case, but instead they highlighted the most insignificant text part in the criminal report and made their decisions on basis of that. 

Highly esteemed Prosecutor’s Office, we cannot accept it any more!

At this point we wish to refer to the explanation part of the decision made by the Prosecutor’s Office of Budapest 5th and 13th Districts refusing the criminal report presented upon the suspicion of fraud wherein they state that the act committed is not a crime.

Quotation from decision No. B. V. 8550/2014/1. of the Prosecutor’s Office of Budapest 5th and 13th Districts:

“According to the complainant’s statement the bank committed the crime of fraud against them in view that the bank illegally – as described by the complainant - did not draw up a performance certificate (document) on its foreign currency loan recording activity, and on this basis the extra claim for debts arising from the bank’s own records is illegal, thereby the bank caused damages to them as loan raisers.”

“Based on the criminal report and its annexes available it can be established that facts of fraud as stipulated by the law concerning the misleading of someone else and keeping him in deception did not take place by means of the bank’s failure to draw up a possible performance certificate (document), regardless of whether or not it would have been the bank’s obligation under the provisions of law, and whether or not it fulfilled this task (and in the affirmative in what form)."

We file in criminal report complaining not about the lack of accounting document verifying the fulfilment of the deal, but exactly because there is accounting document on the fulfilment of the transaction. The prosecutor’s office’s decision quoted above is again a one that rejected a criminal report which was accompanied by the bank statement certifying the disbursement of the loan, and this document shows that a HUF amount was credited under the legal title of loan disbursement.

Highly esteemed Prosecutor’s Office, please do not mix up the concepts either wilfully or by mistake, and you are requested not to refer in your decision to anything which was not written in our documents. Doing so is the routinely used misleading method of not only the above mentioned prosecutor’s office, but that of the Hungarian prosecutor’s offices in general.

The prosecutor’s office’s decision states that according to the complainant’s opinion the bank committed an act of fraud against them because the bank did not draw up a performance certificate on its foreign currency loan recording activity.

We do not make such statement and did not do so even before, and we could not have such allegation, considering that keeping records of an activity is still not the performance itself, and as it is not performance, no performance certificate can be drawn up thereon, either.

Our evidence exists, it is the bank statement proving the loan disbursement, which is stipulated by the act on value added tax as a document to be issued compulsorily as proof of the fulfilment of the transaction.

In addition to this evidence there is no and there can not be any other document which could verify the fulfilment of the legal transaction, in view that within the framework of rendering a money loan based on a loan agreement only such amount may be re-claimed which had been made available by the service provider to the debtor. In our case this sum of money can be the HUF amount credited on the debtor’s bank account by virtue of loan disbursement, which is impossible to be connected with any kind of foreign currency in any way whatsoever, the financial institutions have no such evidence. It means that claim for foreign currency amounts is the crime itself, as there is no actual performance behind it, it is based on a pretended economic activity, causing thereby damages to the debtors.

Should you make a decision again stating that the “the act is not a criminal offence”, then please enclose the provision of law whereupon the financial institutions had the right to proceed, as the creditors had no right to grant a HUF amount supported by an accounting document, indicating it as loan disbursement, but claiming another, different HUF amount against the HUF amount actually granted as a result of the conversion of the recorded foreign exchange, plus transaction interest, either on basis of Section 523 of the Civil Code or on basis of Section 231 of the Civil Code. 

Dated in Gyula on October 5, 2014

Yours faithfully,

Kásler Árpád 





Töviskesné Dsupin Judit
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